Proposal to Resolve the Issue of the Conversion of Seasonal Dwellings into Year-Round Residences in the Town of Goshen 

I.
The Problem

The Town of Goshen is known throughout the valley and beyond as a wonderful place for summer vacation.  Temperatures fall dramatically from highs in the valley to comfortable lows in the rolling hills and quaint lakes of Goshen.  This known fact has produced a demand for seasonal homes in our Town.  


The town’s Zoning By-Law accommodates this fact by allowing seasonal residences on parcels of land of a size considerably less than that required of year-round residences.  It requires at least 12,000 square feet in size for seasonal property lots and two acres with 200 feet of frontage for residences of year-round occupation.


The By-Law since 1967 has allowed conversion of a seasonal dwelling to a year-round dwelling.  The By-Law as it was revised in 1978 allowed conversion without requiring the minimum lot sizes required of full-time residences.  The Zoning Board of Appeals for the Town of Goshen has in the past, because of this By-Law language, granted special permits for conversion of seasonal dwellings into year-round dwellings when the lot involved would be too small to qualify for year-round dwelling purposes.


In addition, some seasonal dwellings have been converted to year-round use without special permit approval.  Some of these seasonal dwellings a special permit, and some seasonal dwellings without a history of use as full-time residences, have been marketed by sellers and their real estate agents as full, year-round residences.


As a result, many residences located on parcels of land of a size under two acres with less than 200 feet of frontage are now used year-round without special permit authority.  In addition, some owners of seasonal properties believe they can, under the By-law as currently written, apply for and obtain special permits allowing permanent, year-round use, on parcels of land of size and frontage below that which the Town Zoning By-Law requires for year-round residences.


The Zoning Board of Appeals, recognizing the problem, began questioning applicants who come before the board for a special permit, and who own property on lots below the minimum requirements for a year-round building lot, whether their use of the lot is seasonal or year-round.  To avoid allowing an extension of an unlawful, non-conforming use, the members of the Zoning Board have disallowed special permits that request a change in the structure or use when land on lots below the year-round lot requirements is used year-round without special permit authority.

 
These conditions have created a natural distrust of the wording in the Town’s Zoning By-Law, and are the cause of confusion for residents of the Town, professionals representing sellers and buyers of property, and prospective buyers of property.

II.
History (Including Changes Made in 1978 By-Law)

1955 By-Law


The Protective By-Law for the Town of Goshen, Massachusetts enacted on April 16, 1955 makes no provision for minimum lot size and frontage and contains no mention of seasonal use of dwellings.

1967 By-Law


The Zoning By-Law for the Town of Goshen, Massachusetts enacted on June 29, 1967 requires under Section V that each permanent dwelling be placed on a lot which has a minimum area of one acre and a minimum frontage of 150 feet.


This By-Law allows only by special permit seasonal vacation homes on lots of 12,000 square feet or more.  Such dwellings may not be inhabited for more than 130 days in any calendar year – unless additional land is obtained to make the lot large enough to satisfy the size and frontage requirements of Section V.

1978 By-Law 


The Zoning By-Law for the Town of Goshen, Massachusetts enacted on April 15, 1978 includes significant changes in two sections.


Section V is changed to require a minimum area of two acres and a minimum frontage of 200 feet for year-round residences and allows no more than one dwelling or other principal structure per lot.


Section IV(C), which allows a seasonal dwelling by special permit on a lot of a size of 12,000 square feet or more, is changed by:



a) removing the definition of seasonal use,



b) allowing by special permit “Conversion of a seasonal dwelling to a 
year-round use (same as above Section IV, B, 2) c.),” and, most importantly, 



c) removing the 1967 By-Law requirement that conversion may not occur 
unless additional land is obtained to meet the requirements of Section V.  

III.
Conclusions

These provisions in the By-Laws allow us to reasonably conclude the following:


1.
Seasonal dwellings on lots less than 12,000 square feet in area are lawful, non-conforming uses if they started before June 29, 1967 and have not been abandoned.


2.
Year-round dwellings on lots less than 12,000 square feet in area are lawful, non-conforming uses if they started before June 29, 1967 and have not been abandoned.


3.
All seasonal dwellings started on or after June 29, 1967 must be on a lot of at least 12,000 square feet in area and must have been permitted by the Town of Goshen Zoning Board of Appeals by special permit.  If a special permit was not obtained from the Town of Goshen Zoning Board of Appeals, the use is unlawful.


4.
All year-round dwellings started on or after June 29, 1967 and before April 15, 1978 must be on a lot of at least one acre in area with 150 feet of frontage, and must not have been abandoned.


5.
All year-round dwellings started on or after April 15, 1978 must be on a lot of at least two acres in area with 200 feet of frontage, unless it was allowed by special permit by the Town of Goshen Zoning Board of Appeals as a conversion of a seasonal dwelling.


This summary, I think, helps us focus on the fly in the ointment – no year-round residence should have ever been allowed by special permit by the Town of Goshen Zoning Board of Appeals on a lot with size or frontage less than that required by Section V in the By-Law.

The Section IV language in the1978 By-Law permitted a conversion of a seasonal dwelling to a year-round use without requiring that it meet the dimensional limits imposed by Section V.  This contradicted the clear language of the previous By-Law enacted in 1967, and created a patent ambiguity in the 1978 By-Law.


This clash of “seasonal property conversion” and “minimum size requirements of year-round residences” has remained uncorrected for so long it appears permanently branded on the forehead of Goshen.

IV.
The Welch Notice

On August 1, 1972 town counsel for the Town of Goshen, William H. Welch, recorded in the Hampshire County Registry of Deeds at Book 1650, Page 39 a document entitled, “Zoning Requirements Notice.”  This document is not referenced in other documents and seems to have lived in oblivion at the registry until its discovery in 2004.


As a first order of business, the text of this document must be made known to the public:


“Notice is hereby given by and [on] behalf of the Inhabitants of the Town of 
Goshen that the Town of Goshen has particular zoning provisions relating to 
seasonal homes which vary from requirements for permanent dwellings, 
which 
zoning by-laws were enacted by the Town of Goshen in 1967.  These 
zoning regulations, in part, provide that no seasonal vacation home may be 
erected or used except after a permit by the Board of Appeals.


“Notice is hereby given that this zoning by-law has been and is interpreted to 
prohibit conversion or expansion of a non-conforming seasonal vacation 
home to a permanent dwelling, unless it meets the zoning requirements for a 
permanent dwelling.


“The enforcement or lack of any enforcement of any violation, whether 
known or unknown to the officials of the Town and whether such violation be 
intentional or
unintentional, is not to be deemed or considered by any person 
purchasing a lot in the said Town as an acquiescence in such violation or a 
condonation of such violation by the enforcing officers or officials of the 
Town of Goshen and each purchaser of any such lot must ascertain its 
proper usage under the zoning laws of the Town of Goshen at the time of 
enactment of the zoning laws in 1967 and at the time of their purchase of the 
property.”


Mr. Welch’s notice cautions purchasers (and professionals representing them) against a misapprehension that conversion of a seasonal residence to a year-round residence in Goshen, if the size requirements for a permanent dwelling are not met, is legal.


The Zoning Review Committee, in its deliberations over the last several weeks, removed the language permitting a conversion of a seasonal dwelling to a year-round dwelling by special permit to bring the By-Law into compliance with the Welch interpretation and  removing the ambiguity of allowing conversion of seasonal dwellings that cannot meet the size requirements established under Section V.


Although this correction should avoid any new problems, we still have the lingering problem of year-round use of seasonal dwellings where owners or purchasers did not obtain a special permit.  Whether one looks at the 1967 By-Law or the 1978 By-Law, both require a special permit for conversion of a seasonal dwelling to year-round use.  The absence of a special permit, in these instances, cannot be blamed on the poor drafting of the 1978 By-Law.

V.
Proposal


The Zoning Review Committee hopes that the changes it recommends will solve the problem for all future purchasers and sellers of seasonal homes.  One of the changes makes clearer what “seasonal” as opposed to “year-round” means.  This will improve enforcement, though it is impossible to remove all the problems our zoning enforcement officer will inevitably meet in this area.


Nevertheless, an effort to resolve questions, old and new, with new language by amending the By-Law, should be done with openness and fairness.  The goal is that everyone will be able to stand on firm ground – knowing exactly their rights and obligations, and believing that our By-Law will be always equally and uniformly enforced.


In this spirit I propose a one-time-only procedure to allow those who now own properties of size and frontage below Section V requirements, and who have been occupying these properties year-round for three uninterrupted years, to apply for amnesty from Section V size requirements to be granted by the Zoning Board of Appeals for the Town of Goshen.  If granted, the amnesty must be recorded at the registry of deeds just as would any special permit, so it would benefit all future owners.


The amnesty should be allowed only if the owner can prove, by convincing evidence, the following:


1.
The property has been used as a year-round residence for three uninterrupted consecutive years before the date the application is filed with the Town Clerk.  This means that the current use is year-round, and that it has been so used for the last three years, without interruption.  This can be proven, for example, by personal testimony, financial records showing payments for heat and electricity all year, personal records, improvements already made to the dwelling or land to accommodate year-round occupation, and the lack of any other residence.  And,


2.  
The owner was misled to believe at the time of purchase, or reasonably believed at the time of conversion to year-round use, that such use was legal under the Town of Goshen By-Laws.  Having been misinformed can be proven, for example, by real estate agent records, advertisements, or other documents, demonstrating the reason for the belief that the property was a year-round property at the time of purchase or conversion.  Or,


3.
Fairness requires an order of amnesty be issued to the owner to protect against imminent and severe hardship.  Loss of money alone should not be sufficient.  Loss of a family’s home, which constitutes more than a financial loss, might be sufficient.  The decision should be in the sole and final judgment of the board.


The application must be filed within one year of the date of approval by vote of the town’s people at public meeting.  The application used for special permit, variance, and appeals of decisions of the zoning enforcement officer will be modified for the period of one year to include a request for grant of amnesty.


The proof at the zoning board of appeals must demonstrate by convincing evidence year-round use for three years as described in the paragraph numbered (1) above, and the circumstances described in either paragraph numbered (2) or (3) above.


The decision of the zoning board of appeals must be unanimous.  The requirements of notice and all other requirements of law for applications filed for special permit shall be followed for all applications seeking a grant of amnesty.  

VI.
Appeals


To ensure fairness and to give the applicant an assurance of a full review, any decision of the zoning board of appeals (ZBA) rendered on an application for a grant of amnesty shall be conditional for twenty (20) days.  The decision shall be on file at the Town Clerk’s Office.

1.) During the local twenty day appeal period following the initial ZBA decision, any interested person or party aggrieved may file a request for review with the Selectboard and ZBA for the Town of Goshen.  

a.)
If a request for review is filed, the zoning board’s decision shall remain conditional until the Selectboard reviews the decision of the zoning board of appeals and renders its decision to the zoning board.  The Selectboard may conduct hearings as it deems just and appropriate.  The Selectboard shall communicate its approval or disapproval of the zoning board’s decision to the zoning board within 30 days of receipt by the Town Clerk of the request for review.  After review by the Selectboard, the zoning board of appeals, in its discretion, may adopt or reject the decision of the Selectboard within 20 days.  In its decision granting or denying the application for amnesty, the zoning board shall include its reasons for adopting or rejecting the Selectboard’s decision.  

b)
If no one files a request for review by the Selectboard within the twenty (20) day period, the decision shall be filed with the Town Clerk’s office and the standard twenty (20) day right of appeal to the court, as with any special permit application, will commence.

2.)
After the zoning board renders its decision and after the review of the Selectboard, if required, the decision shall be filed with the Town Clerk; if no appeals were filed the ZBA will inform the Town Clerk to that effect. 

3.) After the Zoning Board of Appeals final decision has been received by the Town Clerk the applicant or any interested party shall have the same rights of appeal to the court as exists in any decision on an application for special permit.  

March 10, 2006

By, Thomas P. Vincent

� Mary Lou Joyner’s preamble to the proposed new By-Law in 1978 states:  “Francis Dresser, a member of the Planning Board explained that the changes contained within these articles were more correction of wording and did not include any major changes in our zoning by-laws.  Clarification was also named as a goal of these changes.”
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